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In-house counsel cannot afford to take
a hands-off posture to the discovery phase
of litigation. Even though outside litiga-
tion counsel may be managing the process,
the ultimate responsibility for a good-faith
document production lies with the com-
pany’s in-house legal team.

All readers should be familiar with
Qualcomm Inc. v. Broadcom Corp.,' in
which 14 attorneys faced harsh sanctions
(up to loss of their law licenses) for not
maintaining closer oversight over what in-
house personnel were doing. However,
other cases, such as Louis Vuitton Mal-
letier v. Dooney & Burke, Inc.,” point up
the hazards of leaving evidence production
to unqualified in-house IT teams, without
proper training or supervision.

With few exceptions (such as data
being not reasonably accessible), a com-
plete production requires all relevant doc-
uments to be retrieved for a thorough
responsiveness and privilege review.

In-House Counsel Must Lead The Way
Good faith starts with the directions of
in-house counsel. Those managing the liti-
gation should become familiar enough
with the company’s data storage systems
to be able to identify potential sources of
ESI. A computer science degree is not
required (although a member of the litiga-
tion team who has one would certainly be
helpful); it should be sufficient for every-
one to know what types of data are typi-
cally stored at each network location.

To avoid a Qualcomm scenario in your
company, an organized plan for document
collection is crucial. In-house and outside
counsel should work together with the
company’s IT team to ensure that all of the
correct storage locations are searched.
This is no time to try to artificially trim the
size of the collection by using unduly
restrictive search terms. At least for the
initial collection, over-inclusive searches
are better than under-inclusive. (By using
sampling techniques, as discussed in this
space in the December 2008 issue,’ the
discovery team can then trim down the
collection to a more manageable size —
and, most importantly, can demonstrate
good faith to the court in doing so.)

The importance of thorough collection
cannot be overstated. In Louis Vuitton
(LV),* the company’s e-mails were stored
in a Kana Oracle database. LV (a multi-bil-
lion dollar company) could have paid
$15,000 to Kana and Oracle experts to
search and extract the data. To save a few
bucks, though, LV handed the project off
to their in-house IT department, which
claimed to find no relevant e-mails.

For the sake of that $15,000, LV was
hit with an adverse inference sanction, as
well as for fees and costs well in excess of
$15K, and was harshly criticized by the
magistrate:

There is no question that LV has

failed to comply with its discovery

obligations, misled its adversary and
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the court, and
flouted a court
order.... That
application trig-
gered a represen-
tation by LV that
it had undertaken
an appropriate
search for cus-
tomer communi-
cations about S-
lock products and had no such com-
munications. It is evident that this
representation was false, and in the
absence of any explanation by LV for
this misstatement, we have no reason
to infer that it was other than know-
ingly false.’
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While no one likes to pay the costs
associated with ESI collection, those costs
pale in comparison to the potential sanc-
tions (not to mention the resulting damage
to one’s case) that a court may levy for
failure to completely and thoroughly
locate potentially responsive documents.
Collection is no place to cut corners. Plan
to spend the money to locate all of the
requested data, particularly when (as with
LV) that sum is a miniscule part of the
company’s annual revenues.

Don’t Scrimp On The Review

Document review is also no place to
cut corners. “Good faith” requires a rea-
sonable review of the document collec-
tion, as does protection under Federal Rule
of Evidence 502(b) that preserves privi-
lege for inadvertent production.’ This
means investing the time and resources in
getting every collected document seen at
least once, and preferably twice.”

One shortcut is to run search queries
against the document corpus, culling the
collection to documents most likely to be
directly responsive to the discovery
request. This is a valid methodology if the
parties have agreed on search terms during
their meet-and-confer session. However,
some attorneys may be tempted to cull the
collection using their own search terms,
tweaking and amending the query until the
number of documents returned “feels
right.” Their hope is that this collection
will not only avoid sanctions, but will also
save outside counsel and their corporate
client a lot of money on document review.

It’s hard to fault outside counsel for try-
ing to save the client some money during
the most expensive part of the discovery
process, particularly in today’s harsh eco-
nomic climate. Indeed, outside counsel
may be working at the direction of in-
house counsel to slash discovery costs to
the bare minimum. Unfortunately, judges
generally do not have sympathy for the
economic squeeze, and should a dispute
arise over whether all responsive docu-
ments were produced, it falls to the pro-
ducing party to prove good faith. As seen
in Louis Vuitton, an attempt to cut corners
early could result in substantial financial
sanctions later (not to mention limiting
sanctions that could affect the case presen-
tation at trial).

Ideally, any attempts to cull the docu-
ment collection should be made only after
agreement with opposing counsel.
(Although it’s almost instinctive for litiga-
tion counsel to want to make discovery as
burdensome for the other side as possible,
your opponents will be facing the same
production expenses that you will. You
might be surprised how willing they will

be to negotiate search queries with you in
order to save money on their own discov-
ery costs.)

It should be obvious that culling down
a collection on your own will, by defini-
tion, will result in an incomplete document
review. And if it’s obvious to you, it’s
going to be extremely obvious to the court.

Use The Right Review Tool

Whereas the costs of harvesting and
processing the document collection are
generally predictable (based on the vol-
ume to be collected), the cost of the docu-
ment review process is not. There is no
way to reliably predict how many man-
hours will be needed to complete a review,
and each man-hour comes with a billable
price tag. The Sedona Conference has esti-
mated that a single gigabyte of data can
reasonably take 150 hours to review.* Even
at contract attorney hourly rates, the costs
mount up quite rapidly.

Every second that can be shaved off the
review time represents a tangible cost sav-
ings. Many review supervisors try to real-
ize this savings by “cracking the whip”
with hourly or daily quotas, and releasing
reviewers who don’t meet them. However,
a much more effective way to speed up
document review is simply to use the right
review tool to begin with. If the format or
system chosen for the review itself slows
the process down, efficiency drops and
costs rise.’

Where large document collections are
at issue, an enterprise solution (where the
document repository and database are
hosted locally, and are accessible by mul-
tiple users on the local network at the same
time) is the most practical — and also the
most expensive to implement. Neither out-
side litigation counsel nor their client are
likely to want to invest in the infrastruc-
ture and software required for an efficient
document review. The trend is to host the
data with an outside vendor, who can
devote more resources to storage, techni-
cal support, and systems maintenance than
the firm or the client usually can. Best of
all, outside vendors already have their
infrastructure in place, which means that
document review can begin very quickly
after processing is complete.

Although there are remote-access, Vir-
tual-desktop review solutions, another
trend has been to move toward web-
hosted, browser-based review solutions.
This brings several advantages. All docu-
ments can be stored in a single central
repository. Security can be customized so
that reviewers have access only to their
assigned documents. All review flags and
notes are immediately saved in the master
database, making them instantly accessi-
ble to others. Review attorneys could
potentially work from anywhere that has
an Internet connection (as opposed to
being limited to the high-overhead, hard-
wired review “bullpens” that many coun-
sel currently favor). The system response
speed tends to be limited only by the max-
imum speed of the Internet connection.
Best of all, the same review tool can also
be used by the trial team to organize and
prepare their case.

Ask Questions, Save Money
There are a few questions in-house
counsel should ask of the vendor. How
many people can access the document
repository at the same time? How quickly
does the review tool advance to the next
document, or to the next page? How

quickly can a simple search be run across
a massive document collection?

When a review flag is selected, how
quickly does the system store the change
and move on? (Without such a feature that
instantly adds such updates to the search
index, fields and tags may not be immedi-
ately available, and therefore may not
appear in searches or data views until the
data re-indexes according to its schedule.
With instant index updates, both inside
and outside counsel can be confident that
all searches will be as accurate as possible,
without the need to re-run those searches
after re-indexing.)

Can multiple documents (such as child
attachments to a responsive parent docu-
ment) be flagged at the same time, trim-
ming the review time further? (Allowing a
first-pass reviewer the ability to flag multi-
ple documents at once will move more
documents through in less time. The sec-
ond-pass reviewers can then examine spe-
cific categories of flags, such as privilege,
more closely.)

How easy is it for the review supervisor
to keep real-time track of everyone’s pro-
ductivity? (If reports are already con-
structed within the review system, the
supervisor can check on review progress
in real time throughout the day.)

Conclusion

You may hire outside counsel to litigate
a case, but that does not mean that they
should work without in-house cooperation
and oversight. A company’s failure to
invest sufficient resources and money in
the discovery process may not only limit
the success that outside counsel will have,
but may also result in harsh sanctions.
Don’t forget that, whether assessed against
your company or against counsel, sanc-
tions will end up submitted to the com-
pany for payment. In-house counsel can
avoid a great deal of expense and discom-
fort simply by ensuring that the document
collection and review is thorough and,
above all, in good faith.
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